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The Union Minister for Commerce, Industry and Textiles, Mr Anand Sharma (extreme right) and the Minister of Commerce
of the People's Republic of China, Mr Gao Hucheng (extreme left) signing the Work Programmes of the three Working Groups
under Joint Economic Group between the Ministry of Commerce & Industry, the Republic of India and the Ministry of
Commerce, People's Republic of China, in the presence of the Prime Minister Dr Manmohan Singh and the Premier of
the State Council of the People's Republic of China, Mr Li Kegiang, in New Delhi on May 20, 2013
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Chat

ON LEGAL

ISSUES

Every Tuesday, other than helidays, from 4:00 pm to 5:00 pm Ms mmmﬂﬁ
vocate, Knowledgentia Consultants, for FIEO, will be available on the chat section of the Fed-
eration’s website to clarify your queriesfissues on Corporate Legal Affairs, Arbitration,
International Agreement, Technolagy Transfer, Patents, Trade Marks, Brand Management,

Copyright and related topics.

Q: I am a manufacturer of me-
chanical products in the field of
packaging in India. I have filed for
a Process as well as Product Patent
for a newly innovative machine. I
have also registered the aesthetic
appearance of the same under the
Designs Act, 2000. One of my com-
petitors is intending to import a
copy of my machine from China.
What remedy do I have?

Ans: Under the Customs Act, vide
MNotification Mo. 47/2007 dated
§.5.2007, the Government has Intro-
duced Intellectual Property Rights {Im-
ported Goods) Enforcement Rules,
2007, You can notify the Commissioner
of Customs about your IP rights by a
notice as per the stipulated format, The
Commissioner shall then grant or reject
the registration. Once the registration is
granted, the import of infringing goods
shall be deemed to be prohibited.

Q: One of my employees has de-
veloped a program as part of his
scope of work in the company.
Would this employee have any
copyright in the program?

Ans: No. In the case of a program
made in the course of the authar's em-
ployment under a contract of service or
apprenticeship, the employer shall, in the
absence of any agreement to the con-
trary, be the first owner of the copyright.

Q: What is the lifetime of a
Patent, Trademark and Design?

Ans: All these are retrospective
protections dating back to the date of
application or date of use in case of
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trademarks. The patent rights are valid
for a period of 20 years from the date
of the first priority application. The de-
sign is protected initially for 10 years
and can be renewed for next 5 years.
The trademark registration is valid for
10 years from the date of application
and can be renewed after every 10
years for a period of another 10years.

Q: 1 entered into an agreement
with a foreign company for transfer
of technology to my Indian com-
pany. There has been a dispute as
to the quality as well as the consid-
eration and the agreement has an
arbitration clause under the Indian
Arbitration Law, However, despite
my repeated reminders, neither is
the other party proposing an arbi-
trator nor resolving the issue. What
remedy do I have?

Ans: You can approach the High
Court ufs 11 of the Arbitration Act for
appointment of arbitrator in pursuance
to your agreement. The award of the
arbitrator is final and binding on both
the parties, subject to the exceptional
stipulations.

Q: I want to launch a company
in India which shall be providing
Servicing, Repair, Installation and
Maintenance for an extremely
super specialized product manufac-
turing field. What are the compli-
ances under Indian law?

Ans: In India, at the outset, you
have to decide the form of entity which
will be incorporated, The different forms
are Sole Proprietorship, Partnership,

LLP, Private Limited Company or Public
Limited Company. The statutory re-
quirements shall depend upon the
same, Further, various tax statutes like
Income Tax, Sales Tax, Value Added Tax,
etc shall also be attracted depending
upon the scope of activity. However, at
the initial stage we would advise a pro-
priatorship concern wharein the assets
as well as liahility would be of the owner
only and there are limited compliances.

: I have developed a business
methodology which is extremely
unique, innovative and novel. Can I
get protection under patent for the
same?

Ans: No, the Patent Act does not
provide for protection of 8 mathematical,
business method or a computer program
per se. However, in case the same in-
volves a product due to which the effi-
cacy or improvement can be enhanced,
the same can be applied for patent. =

Last Date of Filing
of Application

Representations were received
that absence of explicit provision
in HEP regarding Last date of filing
of application has left scope of am-
biguity in the matter. Earlier there
was a provision that wherever last
date of filing of an application falls
on a holiday/Saturday/ Sunday,
next working day shall be the last
date of filing of such application.
The issue was examined and a re-
quest was made to DGFT Office
that a similar explicit provision in
HBP/FTF may be made for univer-
sal application of the facility by
the RLAs to the trade.

In response, DGFT Office has
clarified that it does not make a
difference when one has to [ile
electronically whether it is a work-
ing day or a holiday? One has to
decide his priority. With this clar-
ification it is now clear that appli-
cation filed on the last working
day (happens to be holiday/Sun-
day) will be treated in time even if
the file number is generated by
RLA on the next working day.

FIEQ WNEWS @ June 2013




